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Overview
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Welcome from Stefanie Niles

Introductions

Stefanie Niles David Burge Jeff Miles Joyce Smith
NACAC President NACAC Immediate Past President Senior Counsel, Baker Donelson NACAC CEO
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Annual Assembly

• At the Annual Assembly, the delegates will vote on removing three 
elements from the Code of Ethics and Professional Practice.

Annual Membership Meeting

• At the Annual Membership Meeting, the membership will vote on the 
bylaw changes required to approve 1) the revised membership model 
proposal and 2) expanded authority of the Board of Directors in special, 
limited circumstances.
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Today’s Agenda

11:05 - 11:15 a.m. Revised membership model proposal and related bylaw changes
- David Burge

11:15 - 11:25 a.m. Proposed changes to NACAC’s Code of Ethics and Professional Practice 
- Stefanie Niles 

11:25 - 11:35 a.m. US Department of Justice investigation of NACAC
- Jeff Miles

11:35 - 11:45 a.m. Proposed bylaw changes to the board’s authority
- Joyce Smith

11:45 a.m. - 12 p.m. Q&A
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Revised membership 
model proposal
David Burge
NACAC Immediate Past President
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Goals for the revised membership model

Help NACAC secure a more sustainable and healthy future, and serve a larger, 
more diverse segment of our profession.

• Offer different categories of NACAC membership in order to provide access 
to a greater diversity of members.

• Strengthen the association’s potential for growth by making it easier for 
institutions and individuals to join NACAC (for example, by allowing 
institutions to extend membership to all admission staff).

• Deliver more benefits to more people and ultimately allow NACAC to serve 
more students and families.
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Where we are

• A new membership model was proposed at the 2018 Membership Meeting.

• Intensive work and discussions over the past year have sought to address 
member concerns and suggestions that arose at the membership meeting. 
Feedback has been sought from members, affiliate leaders, board 
members, and NACAC senior staff.

• In June, the Board of Directors gave approval for the revised membership 
model and bylaw change to Article III to be advanced to the membership for 
a vote.
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What’s next

• The membership will vote on Saturday, September 28 (or by proxy by 
September 16) to change the membership bylaw (Article III). A 2/3 yes vote 
is necessary to approve and begin implementation of the revised model.

• This is a yes/no vote. No amendments to Article III will be accepted on the 
floor.

• If approved, the revised model would go into effect with Membership Year 
2021 (January – December 2021). Billing for this membership year begins in 
October 2020.
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What does the revised model look like
• See the website: https://www.nacacnet.org/membership/revised-membership-model-proposal/
• Three membership categories: (1) Institution/Organization, (2) Individual, and (3) Individual Associate.
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Within the Institution/Organization category, what 
determines staff size

The principal representative for each institution/organization would determine –
based on NACAC’s membership criteria – who would be considered a NACAC 
member within their staff and receive membership benefits.

• Postsecondary/Secondary
All staff who are employed by the member institution whose primary work includes assisting 
students as they transition from secondary to postsecondary or between postsecondary institutions. 
Part-time, seasonal, financial aid, or other staff who support the admission process are not required 
to be included in the institutional membership.

• Corporate/Nonprofit
All staff employed by the member organization whose primary work includes providing products and 
services that support the college admission process.

• Community-Based Organization 
All staff employed by the member organization whose primary work includes working with students 
as they transition to or within postsecondary institutions.
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What’s in the revised membership model that 
requires bylaw changes

• Please see the website for Article III with marked up changes.
https://www.nacacnet.org/globalassets/documents/about/governance/arti
cle-iii.-membership_2019.pdf

• In a nutshell:
– Addition of voting and non-voting Individual member types.
– Removal of voting privileges for non-affiliated professionals.
– Removal of school districts and university systems from Institutional category and addition 

of options for individuals to join under Individual category.
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Proposed changes to 
NACAC’s Code of Ethics 
and Professional Practice
Stefanie Niles
NACAC President
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At the 2019 Annual Assembly, delegates will be 
asked to vote on three changes governing the 
Code of Ethics and Professional Practice

• When? The Assembly will meet the morning of September 28 at the NACAC 
National Conference in Louisville.

• Who? 215 Assembly delegates will vote. Assembly delegates are elected for 
three-year terms by the NACAC voting members within the 23 Affiliates.

• What? The delegates will vote to make three necessary changes to the 
Code of Ethics and Professional Practice as recommended by the NACAC 
Board of Directors and NACAC’s legal counsel to terminate the US 
Department of Justice antitrust investigation.
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Proposed changes to the 
Code of Ethics and Professional Practice
• Motion #1

On behalf of the Board of Directors, it is moved that the procedural rules are suspended, so that 
no amendments to the Code of Ethics and Professional Practices are permitted by the delegates of 
the 2019 Assembly, except those mandated or recommended by NACAC’s antitrust legal counsel 
handling the Department of Justice Antitrust Division investigation. 

• Motion #2 
On behalf of the Board of Directors, it is moved that the following statements be deleted from the 
Code of Ethics and Professional Practices as recommended by NACAC’s antitrust legal counsel 
handling the Department of Justice Antitrust Division investigation. (See CEPP Sections: II A.3.a; II B 
Introduction; II B.5; and II D.5) 

• Motion #3
On behalf of the Board of Directors it is moved to extend the moratorium on enforcement of the 
Code of Ethics and Professional Practices (CEPP), effective immediately, and for a period of up to one 
year or until legal review is resolved with the Antitrust Division of the Department of Justice. The 
association will continue pursuing a resolution with amendments to the CEPP that might be 
appropriate under the terms of this inquiry. 
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Statements for deletion

The Assembly’s approval is required to remove specific statements in the CEPP 
that DOJ intends to challenge. These provisions cover:

• offering exclusive incentives for Early Decision applicants, 

• recruiting first-year undergraduates who have committed elsewhere, and 

• recruiting transfer students.
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US Department of Justice 
investigation of NACAC
Jeff Miles
Senior Counsel, Baker Donelson
Nationally recognized authority on antitrust law
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Investigation by the US Department of Justice

November 2017
The US Department of Justice initiated an investigation into whether various 
provisions in NACAC’s Code of Ethics and Professional Practice might violate 
antitrust laws.  

• As part of this investigation, DOJ served NACAC and others with Civil 
Investigative Demands requiring production of documents and depositions 
of NACAC officials and representatives, including members of a NACAC 
Steering Committee on Admission Practices involved in drafting the Code of 
Ethics. NACAC fully complied. 
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2018
NACAC engaged in cooperative discussions with the US Department of 
Justice. NACAC discussed a possible voluntary settlement agreement with 
DOJ regarding their concerns without the need for a lawsuit against NACAC or 
a consent decree. DOJ ultimately rejected that proposed settlement.

• At a meeting with high-level DOJ officials to discuss resolution of the 
investigation, DOJ officials told NACAC that they perceived there is a 
"misunderstanding" among educational institutions about their obligations 
under the antitrust laws and that a consent decree against NACAC would 
send a "message" about those obligations.
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2019
NACAC continues to pursue efforts to resolve the issue without the 
imposition of a consent decree. The US Department of Justice, however, 
informed NACAC that a consent decree would be required.

• It is anticipated that DOJ will file a complaint and a consent decree at the 
same time. DOJ is not expected to do so until after the 2019 National 
Conference in Louisville.
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Where we are

• DOJ believes the targeted provisions of the CEPP are an unlawful restraint 
of trade that inhibits colleges’ ability to compete for students. 

• Until now, on the advice of legal counsel, NACAC senior leadership has kept 
the content of discussions with the DOJ strictly confidential. 

• Despite our best efforts, DOJ has not been persuaded to close its 
investigation but rather has told NACAC that the investigation will continue 
unless NACAC makes the changes in its Code of Ethics and Professional 
Practice.

• There is also now a strong possibility the DOJ will obtain a consent decree 
mandating the CEPP changes.
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What’s next

• While NACAC disagrees with DOJ’s conclusion, the Association has decided 
that the best course of action is to enter into a consent decree with the 
government and delete the provisions the DOJ finds objectionable.

• Failure to make these changes will have serious negative consequences for 
NACAC’s finances and ability to operate, including the possibility of 
extremely costly and time-consuming litigation and, potentially, even more 
burdensome requirements mandated by federal authorities.

• Because of these serious implications, NACAC is sharing this information 
with the membership and recommending a path forward.

22



The goals

• To take an essential step that will help bring to a close the two-year, 
extraordinarily costly, and continuing investigation of NACAC by the DOJ.

• To avoid a potential trial with DOJ and potentially other burdens that would 
put the future of the Association and its vital work at risk.
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What happens with a consent decree

• Once the complaint and consent decree are filed, there will be a period of 
public comment, as required by antitrust statutes. 

• Thereafter, a federal court will determine whether to enter the decree as an 
enforceable order.

• Once a final consent decree is entered as a court order, NACAC and its 
affiliates will abide by the terms of the consent decree as an Association 
and urge its members to determine individually whether or not to offer 
exclusive incentives to early decision applicants, recruit students they know 
have committed elsewhere, and recruit transfer students from other 
institutions. 
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What this means for your institution

• Members are advised to discuss institution-specific questions and any 
additional legal implications with the institution’s own counsel. 

• Institutions may individually determine and apply their recruiting and 
admissions practices as they each see fit. But any agreement or 
understanding among separate institutions to continue the conduct 
prohibited by the consent decree may result in an antitrust investigation of 
those institutions.

• It is important to reiterate that any effort by institutions or their staff to 
continue the CEPP practices in a cooperative manner with other institutions 
risks a DOJ investigation.
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Proposed bylaw changes 
to the board’s authority
Joyce Smith
NACAC CEO
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Anticipating additional court actions

• A consent decree could require additional action – on a court-ordered 
timeline that would be impossible for NACAC to meet – given the 
organization’s current rules permitting amendments to the CEPP by the 
Assembly and bylaws only at the national conference.

• For this reason, we are proposing that the NACAC Board of Directors be 
given limited authority to make necessary changes under extraordinary 
legal circumstances.

• The membership will vote on September 28 (or by proxy by September 16) 
to change the bylaws (Article V. Discipline; Article IX. The Assembly; Article 
X. The Board of Directors; and Article XVIII. Amendments) to allow this 
authority. This is a yes/no vote.

27



Extraordinary circumstances

• The board would only be permitted to use this emergency authority in 
extreme situations that threaten the continued viability of NACAC, such as 
in response to a government investigation, court order, other government 
action, or pending or threatened litigation. 

• We recognize that these proposed changes are significant and may present 
a difficult decision for NACAC’s members – just as they did for our 
leadership. 

• We promise to do our part to work with our membership to implement the 
changes in ways that are as consistent as possible with our values and 
commitment to students. 
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Conclusion

Despite these developments, NACAC can and will remain a 
champion for the best and ethical practice of college admission 
and a steadfast advocate for protecting students throughout their 
transition to higher education.
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Q&A
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